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BEFORE THE NATIONAL GREEN TRIBUNAL, NEW DELHI

ORIGINAL APPLICATION No 689 of 2023

IN THE MATTER OF:
SANJAY KUMAR ... APPLICANT / PETITIONER
Versus
UNION OF INDIA AND OTHERS ... RESPONDENTS

REPLY ON BEHALF OF RESPONDENT NO.3 — NATIONAL
HIGHWAYS AND INFRASTRUCTURE DEVELOPMENT
CORPORATION LIMITED (NHIDCL) TO THE ORIGINAL
APPLICATION FILED BY THE APPLICANT / PETITIONER UNDER
SECTION 14 OF THE NATIONAL GREEN TRIBUNAL ACT, 2010

MOST RESPECTFULLY SHOWETH:

(The present reply is being submitted provisionally by Respondent No. 3
while reserving its right to submit a final / additional reply on supply of a
copy of the report of the District Magistrate, Uttarkashi as submitted under
the directions of this Hon’ble Tribunal dated 09.11.2023 and as directed to

be supplied to the answering Respondent vide order dated 23.01.2024)

PRELIMINARY OBJECTIONS:

L. The present Original Application has been filed by the answering
Defendant on absolutely baseless and misleading grounds. A perusal
of the present OA shows that the Applicant is trying to abuse the

process of law by initiating proceedings before this Hon’ble Tribunal
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on the basis of his conjectures, surmises and pointless apprehensions.
To mislead this Hon’ble Tribunal, the Petitioner has made absolutely
false statements with respect to the material aspects of the Project in
question as well as the role of the answering Respondent No.3. It
seems that the Petitioner is a habitual litigant, who is acting in concert
with some private party-contractors with a vested interest of
somehow creating impediments in the execution of the Project by the
concerned agencies, including Respondent No.3-NHIDCL and / or
the contractors appointed by it. This shall be best evident from the
fact that the Petitioner, before invoking the special and extra-ordinary
jurisdiction of this Hon’ble Tribunal, did not even address a letter or
representation to any of the Respondents for ascertaining true and
correct facts and position at the site as well as the scope and role /
responsibility of the concerned stakeholders, including the

Respondent No.3-NHIDCL.

The aforesaid fact is best evinced from the fact that the present
petition is based on a false premise that it is the Respondent No.3 who
1s responsible for the construction, protection, and stabilization of the
Valley Slide Slope of Char Dham Road, including three major
locations, namely, Chinyalisaur, Dharasu and Barethi, District

Uttarkashi, Uttarakhand. Whereas, as a matter of fact, the answering
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Respondent-NHIDCL has been concerned only with the limited
stretch from KM 100.300 to KM 101.060 of NH-34 at Barethi,
District Uttarkashi, Uttarakhand, for the construction of Landslide
Protection Gallery, Slope Protection Works including Cattle Fence,
Restoration of Irrigation Channel, Drinking Water Supply Line and
River Protection Work at Barethi, Uttarkashi in State of Uttarakhand.
As a matter of fact, the answering Respondent-NHIDCL has duly
completed and accomplished all of its responsibilities as directed by
the Ministry of Road, Transport and Highways (MORTH),
Government of India. This shall be more elaborated in the subsequent

paragraphs of the present reply.

The Petitioner, being completely oblivious and negligent with respect
to the true and correct facts, has not even impleaded the main agency,
which is in-charge of the Project in question, i.e., the Border Road
Organization (BRO). This is so because the entire stretch in question
has been entrusted to BRO by MORTH in the year 2023 itself (vide
letter dated 07.02.2023). Hence, post such entrustment of the said
entire stretch, including the aforesaid small stretch of 760 meters of
Barethi, the answering Respondent is no more responsible or
answerable qua the said stretch including even Barethi part thereof. A

Copy of letter dt. 07.02.2023 issued by MORTH entrusting the entire
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stretch in question to BRO, is annexed herewith as ANNEXURE R-

3/1.

For these reasons, the present petition is liable to be dismissed in
limine with exemplary costs for judiciary’s time without ascertaining

true and correct facts.

PRELIMINARY SUBMISSIONS / TRUE AND CORRECT FACTS

OF THE CASE

Since the Petitioner has not presented the true and correct facts before this

Hon’ble Tribunal, it is expedient that the answering Respondent places the

same before this Hon’ble Tribunal in the following manner:

(a)

(b)

In the year 2015, MORTH entrusted the DPR work of Rehabilitation
and Upgradation of Stretch of Dharasu to Gangotri along NH-34 (old
NH-108) from KM 0.00 (Dharasu Band) to KM 124.00 (Gangotri) in

the State of Uttarakhand to NHIDCL vide letter dated 21.08.2015.

Thereafter, in the year 2017, MORTH vide letter dated 12.09.2017
entrusted BRO for implementation of the project and directed that the
DPR work entrusted to NHIDCL should be handed over to MoRTH
through a Tripartite Agreement. Accordingly, the DPR work of the

entire stretch from Km. 0.00 (Dharasu Bend) to Km 124.00
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(Gangotri) in the State of Uttarakhand was transferred to MoRTH.
Further BRO was entrusted to carry on the rehabilitation and
upgradation work of the said stretch. The answering respondent
NHIDCL was assigned a standalone project of slope stabilization for
a stretch of 760 m, in length and 20 m is height. In second phase
being an additional work for construction of Landslide Protection
Gallery, Slope Protection Works including Cattle Fence, Restoration
of Irrigation Channel and River Protection Work at Barethi,
Uttarkashi in state of Uttarakhand (KM 100.300 to KM 101.060) was

also taken up by the answering respondent.

Hence, the limited scope of entrustment to the answering Respondent-

NHIDCL was the aforesaid works under the aforesaid two phases.

In pursuance of the aforesaid mandate, the answering Respondent-
NHIDCL invited bids in EPC mode. It is pertinent to mention here
that the aforesaid assignment comprises of a stretch of 760 meters in
Barethi, District Uttarkashi, Uttarakhand and a stretch of 890 meters
in Nalupani District. Hence, a total of 1.65 KM of stretch was
entrusted to the answering Respondent-NHIDCL under the aforesaid
scope of work as a standalone project. The rest of the stretch

continued to remain with BRO.
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After following the due process of inviting bids, the Letter of
Acceptance (LOA) dated 30.07.2020 was issued to the successful
bidder, namely Sai GR Impex Private Limited. Thereafter, the
contract was signed with the said contractor on 21.08.2020. The said
contractor successfully completed the contract on 17.08.2022,
pursuant  whereto, answering Respondent-NHIDCL  issued
Completion Certificate to the said contractor on 17.08.2022. The
LOA dt. 30.07.2020 issued by Respondent No. 3 NHIDCL in favour

of the Contractor is annexed herewith as ANNEXURE R-3/2.

Copy of contract between Respondent No. 3 and the Contractor is

annexed herewith as ANNEXURE R-3/3.

Completion certificate dated 17.08.2022 issued by Respondent No. 3

1s annexed herewith as ANNEXURE R-3/4.

It is pertinent to mention here that the answering Respondent-
NHIDCL was never associated with any construction work, except
for the aforesaid stretch of Barethi between KM 100.300 to KM
101.060 and the only limited role, which the answering Respondent
had earlier played, was that for the preparation of a Detailed Project
Report (DPR) for Rehabilitation and Upgradation of the NH-34 (old

NH-108) from KM 0.00 (Dharasu Band) to KM 124 (Gangotri) in the

Page 6 of 20



(2

(h)

(1)

341

State of Uttarakhand. As such, apart from preparation of DPR, the
answering Respondent-NHIDCL had no role on the said stretch and it
is the BRO only, which has been entrusted with the task of
Development and Maintenance of the said Road / Stretch. Copy of
Letter dated 21.08.2015 issued by the MORTH 1is annexed as

ANNEXURE R-3/5.

In so far as the aforesaid stretch between KM 100.300 to KM 101.060
to the answering Respondent-NHIDCL is concerned, it is further
submitted that NHIDCL has successfully completed the works in both
the phases at Barethi. This shall be evident from the documents

annexed herewith as ANNEXURE R-3/6 (Colly.).

Here, it is pertinent to mention that the area in question, i.e., the
aforesaid stretch of 124 KM in Uttarakhand, including Barethi area,
the stretch entrusted to the answering Respondent-NHIDCL is a
highly unstable fractured & sheared zone area in terms of soil and
rock stability, inasmuch as the Rock Mass Ratio/RQD value of the
rocks is very low to the extent that any contact with water of the said

rocks, they become highly weak and unstable.

It is also pertinent to mention here that though the protection of the

River Valley and its Slide was not in the scope of work entrusted to
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the answering Respondent-NHIDCL for the aforesaid stretch, yet the
answering Respondent, through its aforesaid contractor, also provided
basic sloping work towards valley side as on date. In fact, not only
the slope work is done, but also a landslide gallery is constructed, so
that the vehicles have a roof above them, while transiting from the

higher risk prone areas earlier this area was prone to shooting stones.

Apart from the aforesaid, the contract granted to the aforesaid
contractor also envisages a Defect Liability and Maintenance Period
of 5 years from the date of the completion, which, in the present case,

ends on 28.04.2027.

It is pertinent to mention here that the works completed by the
contractor of the answering Respondent-NHIDCL are completely in
consonance with the assignment entrusted to the answering
Respondent-NHIDCL by MORTH and there is no complaint of any
shortcoming. In so far as “Formation Breach” mentioned in the
petition at hand is concerned, it is submitted that the said incident was
not exactly that of a formation breach, but was an incident of
loosening and falling of small rocks/stretch of over-hanging soil at
Valley Side on the aforesaid stretch of Barethi. As against this, the
formation breach is an incident when a major portion of Valley Side

sinks into the River, thereby creating a huge gap in the Road
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formation. In the present case, loosening of the said rocks is an
entirely different process and the same has been repaired by the
contractor at the instructions of the answering Respondent under the
purview of the Defect Liability Period. As such, the said small falling

of rocks has already been repaired by the concerned contractor.

As on the date, the stretch entrusted to the answering Respondent is in
shape and there is no problem with respect to the safety of the
National Highway. The concerned agency now responsible for the

said stretch is BRO.

The conspectus of the aforesaid facts would show that the answering
Respondent-NHIDCL has no further role to play with respect to the
entire aforesaid stretch from KM 0.00to KM 124 KM, which forms
the subject matter of the present petition, inasmuch as the same falls
within the exclusive purview and domain of BRO. The answering
Respondent-NHIDCL was engaged only for a limited purpose and
period by MORTH, and that too, for a very small portion of the said
Project, as stated above and the answering Respondent having
completed its assignment, is not the relevant agency responsible for

the said stretch.
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PARA-WISE REPLY:

1-2  The contents of Paras 1 and 2 of the Petition need no reply.

3. The contents of Para 3 of the Petition are wrong, misconceived,
misleading and hence denied. A perusal of the provisions mentioned
in the para under reply, when read in conjunction with the contents of
the present petition, would show that they have no nexus, inasmuch
as, the present petition has been filed without any cause of action,
much less a real cause of action, as the same is based on misleading
averments, conjectures and surmises of the Petitioner. The Applicant /
Petitioner has not been able to show as to how he is aggrieved of any
alleged act of breach or any of the provisions of the Statute
concerning environment protection and, therefore, the present petition

is liable to be dismissed in limine on this ground alone.

4. The contents of Para 4 of the Petitioner is wrong, misleading and
hence denied. As stated hereinabove, the Petitioner has filed the
present petition on absolutely wrong premise that it is the answering
Respondent-NHIDCL, which is responsible for construction and

maintenance of the Char Dham National Highway, including the
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locations, namely, and Barethi & Nalupani slope stabilization site in,
District Uttarkashi, Uttarakhand, and that therefore, all the questions
mentioned in the para under reply do not arise. Without prejudice to
the aforesaid, it i1s submitted that the Petitioner has made only bald
averments about non-compliance of Hill Road Manual by the
answering Respondent-NHIDCL, which, in the respectful submission
of the answering Respondent, shows that the said question of law

lacks substance and is not based on any fact or truth.

Insofar as the allegation of non-compliance of Section 3 of
Environment Protection Act, 1996 is concerned, the Petitioner has
made only a bald allegation that the same has not been complied with
by the Respondents while carrying out the Road Widening activities.
However, no material particulars of such violation have been
mentioned in the entire petition and, as such, it is clear that the
present petition does not involve any question, much less a substantial
question, as alleged in the para under reply, which necessarily entails
dismissal of the present petition with exemplary costs. It is further
submitted that the jurisdiction of this Hon’ble Tribunal is meant for
bona-fide agitation of such causes, which really concern with the
environmental issues and protection of the natural bodies. However,

in the present case, an endeavour is being made by the Petitioner to
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abuse the process of law for certain vested private interest of certain
private parties by making baseless aspersions on the working of the

responsible agencies like the answering Respondent-NHIDCL.

It is further submitted that Uttarakhand Action Plan on Climate
Change is essentially for NH (Road) works wherein Environmental
Clearance is required. In case in hand, the scope of work entrusted to
NHIDCL was slope protection work as a standalone project, which
involves no road widening activities. Hence, there is no question of
obtaining any environmental clearance under Section 3 of The
Environment (Protection) Act, 1986. Without prejudice, all mitigation
measures under SP-48 have been adopted by NHIDCL, while
preparing the Contract. Therefore, in any case, and strictly without
prejudice, NHIDCL has not violated any guidelines issued by Central/

State.

The contents of Paras 5 to 17 of the Petition are full of such
averments which have no actual bearing or relevance with the facts of
the present case, since the Petitioner has merely sought to cite various
Manuals and Rules to somehow give an impression that the said
Manuals or Rules are being violated by the answering Respondent-
NHIDCL. However, it is submitted that the answering Respondent-

NHIDCL NHIDCL has strictly followed strictly
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incorporated/executed the slope protection work and the contract
agreement strictly in accordance with IRC: SP: 48:1998 Hill Road
Manual due to the hilly terrain area.  Further, the answering
Respondent has duly followed the Detailed Project Report (DPR)
while executing all of its responsibilities as entrusted by the Ministry

of Road, Transport and Highways (MORTH).

It is further submitted that Uttarakhand Action Plan on Climate
Change is basically for NH (Road) works wherein Environmental
Clearance is required. In case in hand, the contract was executed for
slope protection work only, no road widening activities were carried
out hence there is no need for environmental clearance in spirit of
section 03 of The Environment (Protection) Act, 1986. However, all
mitigation measures as SP-48 have been adopted by NHIDCL while
preparing the Contract. Therefore, NHIDCL has not violated any

guidelines issued by Central/ State.

The contents of Para 18 of the Petition are a matter of record.
However, it is submitted that the scope of work of the answering

Respondent-NHIDCL was limited to the following tasks:

a) Construction of 310 mtr Landslide Protection Gallery,
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b)  Slope Protection works including Cattle Fence,

C) Restoration of Irrigation Channel and

d)  River Protection work using tetrapod.

19-21 The contents of Paras 19 to 21 of the Petition are a matter of records,

22.

hence need no reply. However, it is submitted that the answering
Respondent being a responsible Government Agency, has also been
concerned for protection of the National Highway and as such has
been also performing role of bonafide person to inform the other
agencies and authorities of any minor issue or apprehension noticed
by it in the course of its working or by any of its employees. Further,
the Petitioner, due to his vested interest, is seeking to read such
bonafide exercise a responsibility in an adverse manner to hide his

malafide of misleading this Hon’ble Tribunal.

With regard to the contents of Para 22 of the Petition it is submitted
that though the valley side treatment is not under the scope of
Contractual Agreement with the answering respondent, but still in the
interest of public in large partial treatment has already been done on
valley side. It is further reiterated that Chinyalisaur and Matli

locations do not fall under the jurisdiction of NHIDCL.
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Contents of paragraph no. 23 of the application are incorrect and
hence, denied. The said photographs are denied for want of
verification and proof by the concerned agencies. As stated above,
said stretch of National Highway has been transferred/entrusted to the
Border Road Organization from Ministry of Road Transport &
Highways vide letter no. NH-12037/03/2023/UR/North-I dated
07.02.2023, and hence, Answering Respondent is not the concerned
person to respond to any such allegations as made in the

corresponding para.

Contents of paragraph no. 24 of the application as stated are not
admitted and denied. It is to be submitted that the answering
respondent/NHIDCL has executed the project/work as per the
Contract Agreement following the statues and guidelines laid under

law by the government.

Contents of paragraph no. 25 of the application as stated are not

admitted for want of knowledge.

Contents of paragraph 26 of the OA as stated are not admitted and
denied for being false and misleading. It is to be submitted that

though the valley side treatment is not under the scope of Contractual
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Agreement with the answering respondent, but still in the interest of

public in large partial treatment has already been done.

About the contents of para 27 of the petition, it is submitted that
though the treatment of the Valley Side was not within the domain or
scope of work of the answering Respondent, however, as requested
by the District Magistrate vide letter dated 24.11.2022, the answering
Respondent, in larger public interest, has got the Valley Side

treatment / repair work done through its contractor.

With regard to the contents of para 28 of the petition, it is submitted
that necessary repair work had already been done, as stated aforesaid
and, therefore, the apprehension of the Petitioner based on the said
letter dated 02.02.2023 is completely misplaced. It seems that the
Petitioner made false representation to the District Magistrate,
Uttarkashi, due to which, the said Ld. DM issued the said letter,

without being apprised of the true and correct position.

The contents of para 29 of the petition are wrong and hence denied.
The Petitioner is seeking to rely upon an unverified news article
without giving further details thereof. In any case, it cannot be

assumed that the reporting mentioned in the para under reply was a
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verified fact or that as to what was the extent of damage to the

National Highway.

30. The contents of para 30 of the petition are wrong and hence denied. It
is reiterated that the scope of work of the answering Respondent-
NHIDCL does not cover the Valley Side treatment. However, in the
larger public interest, the answering Respondent, as a goodwill
gesture, has done partial treatment at the request of the District
Magistrate, Uttarkashi. As stated, aforesaid, with the transfer of the
stretch to BRO as per the MORTH directions, the answering
Respondent-NHIDCL is no more responsible for the allegations made
in the para under reply. It is further submitted that, in any case,
allegations in the para under reply are purely a conjecture and is

baseless apprehension of the Petitioner.

31-32 The contents of paras 31 and 32 of the petition are wrong and hence

denied. The Petitioner has no locus-standi to file the present petition.

33. The contents of para 33 of the petition are wrong and hence denied.
None of the grounds raised in the para under reply make out a case of
any interference by this Hon’ble Tribunal. It is further submitted that,

for the reasons stated in the foregoing paragraphs, it is clear that the
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present petition is nothing but an abuse of the process of law and hence

the same is also reflected in the grounds taken in the present petition.

In view of the aforesaid, it is prayed that this Hon’ble Tribunal may kindly be
pleased to dismiss the present petition with exemplary costs being imposed

on the Petitioner.

Through:

AVNEESH GARG
COUNSEL FOR THE RESPONDENT NO.3

New Delhi

Dated: Q.?:»IO’—{/-{JD -)'—H
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VERIFICATION 23 FEB 108

Verified at New Delhi on this 2024, I, the Deponent
herein, do hereby state on oath and solemn affirmation that
contents of this Affidavit are true and correct to the best of

my knowledge and belief and nothing material has been

concealed therefrom.
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1. DG(BR)
2. CE-RO, Dehradun

Copy for information to:

1. Sr. PPS to Secretary (RTH)
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3. PS to CE[N-]
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APPENDIX VI
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CIN : U51909DL1994PTC056873

Daled: 30/04/2022
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(2) Fixing of rock bolts including grouting
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Signages and over head board installed at Landslide Protection Gallery

60


DELL
Stamp


395

A Barethi side view of Over head board installed at landiside protection gallery

A Day and Night view of Landslide protection gallery (Outside)
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A Day and Night view of Landslide protection gallery (Inside)
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Pavement and footpath of landslide protection gallery including Handrail
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Landslide gallery consisting of Metal Beam crash Barrier, Road stud & Handrails

A Uttarkashi side view of Over head board installed at landlside protection gallery
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One meter Sand cushion over the slab of Landslide protection gallery

Picture showing Zone ‘A’ of the slope stabilization work
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Picture showing Zone ‘B’ of the slope stabilization work
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Picture showing Zone ‘C’ of the slope stabilization work
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Picture showing Zone ‘D’ of the slope stabilization work

Access path to villagers in Zone ‘D’ of slope stabilization work
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Arrangement of Tetrapods at the toe of the Hills along water line (River training work)

1.2 m High Cattle/Security Fence
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Repair of existing Irrigation Channel

Installation of Instruments (Inclinometer)
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Mechanical Bio Engineering on Hill side at Zone ‘B’ (Hydroseeding)

Germination of Napier Grass at the slope of Zone ‘B’
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Germination of different varieties of shrubs viz Sheesham, Napier Grass& Dodonaea Viscosa etc.
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MAINTENANCE MANUAL Annex-“A”
NAME OF THE PROJECT:

Additional work for Construction of Landslide protection gallery, slope protection
works including cattle fence, restoration of irrigation channel, and river protection
work at Bareti, Uttarkashi from Km 100.300 to Km 101.060 of NH-34 on EPC basis in
the ntate nf Tlttnralchand.

CLIENT : NATIONAL HIGHWAY INFRASTRUCTURE
DEVELOPMEMT CORPORATION LTD.

AUTHORITY ENGINEER: Col. Deepak Patil, G.M (PMU) NHIDCL, Uttarkashi

CONTRACTOR : M/s SAI GR IMPEX PRIVATE LIMITED
Contents
Section-1

PROJECT BACKGROUND

1.1 Proiect Descrintion:

NH-34 connects two hely places of Chardham i.e. Ganpotri & Yamnotri and storta from
Rishikesh of Uttarakhand.

Additional work of construction of landslide Protection Gallery, slope protcction works
including cattle fence, restoration of Irrigation channel and river protection work at Bareti,
Uttarkashi from km100.300 to 101.060 of NH-34 on EPC mode was awarded to SAI GR
IMPEX PVT. LTD in the year 2020. The contractor M/s SAI GR IMPEX PVT LTD. also
attended all points of Punch List given and all work has been completed in all respect on
28.04.2022
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1 7 Salient features of Landslide Project at Baretisite:-

Project Name

NH No.

Mode of the Execution (BOQT Toll/BOT
Annuity/ EPC/HAM/Ttem rate/ Others
No of'lanes/ Configuration

Length of the project in KM

Total proj cost in Cr

Contractor’s Name

Date of award (LOA date)

Appointed date

Construction Period in Months
Schedule date of completion as per contract
Revised Scheduled Completion date

Client
Authority Engineer

Additional work for Construction of
Landslide protection gallery, slope
protection works including cattle fence,
restoration of irrigation channel, and
river protection work at Bareti,
Uttarkashi from Km 100300 to Km
101.060 of NH-34 on EPC basis in the
state of Uttarakhand (EPC Contract)
NH-34

EPC

02

0.760 Km

28,33,62,750/=

M/s SAI GR IMPEX PVT LTD
30.07.2020

31.08.2020

12 + 8 months after approved EOT
30.08.2021

26 April 2022 and actual completion on
28.04.2022

NHIDCL,PMU- Uttarkashi

Col. Deepak Patil, GM (PMU), Uttarkashi
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SITE PLAN FOR PROPOSED
LAND SLIDE PROTECTION GALLERY BARETI
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1.4. Project Details: -

The landslide treatment project starts at Ch 100+415 to 101+180 in specified zones as A,B,C
and D.

The following Sections/Zones where the landslide protection work executed as per contract
and approved drawing:

Zone Existing Chainage Design Chainage Length
From To From To (KM)
A 100+460 100+500 100+460 100+500 0.040
B 100+540 100+640 100+540 100+640 0.100
C 100+670 100+760 100+670 100+760 0.090
D 100+00 101+180 100+00 101+180 0.180

The project also has Landslide Protection Gallery from Ch 100+415 to 100+725 with total
length of 310 meter flexible pavement. Other than this there are allied jobs such as
Restoration of Irrigation Channel, water supply line, one access path to villagers in Zone-D
and rivaa proluetion work with Toliapuds cunstiucted fom 475 cuil contele.

[.5Commencement of Maintenance Period: -

The entire work under contract dated 21.08.2020 & Letter of Acceptance No-
NHIDCL/Addl work/Bareti/Uttarkashi/NH-34/2020/261 dated30.07.2020 is completed on
28April 2022. As per contract agreement Article 14, the maintenance period deemed to have
been started on the date of issue of completion certificate.

A
r-.
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SECTION -2 MAINTENANCE OBLIGATION OF THE CONTRACTOR (Ref Atticle

th

f4.1.]

[4.1.2

i4.1.3

14 of the Contract Apreement)

ARTICLE 14
MAINTENANCE

Muintenance obligations of the Contractor

The Confractor shall maintain the Project Highway for a period of 4 (four) vears
commencing from the date of the Provisional Certificate (the “Maintenance Period™). For
the performance ot its Maintenance obligaiions, the contractor shall be paid 0.5% of the
Contract Price for the first year and 1%, 1.5%. 2% of the Contract Price for the second, third
and fourth year respectively in case of roud projects. But in case of standalone Bridge /
structure work, the contractor shall be paid 0.25%, 0.5%. 0.5% and 0.5% of the Contract
Price for the first. second, third and fourth year respectively, Amount shall be, inclusive of
all taxes. The amount payable for maintenance shall be adjusted 10 reflect any increasc or
decrease arising out of varation in WPT io be determined in accordance with the provisiens
of Clause 19.12. For the avoidance of doubt. it is agreed that in the event no Provisional
Certificate is issued, the Maintenance Period shall commence from the date of the
Completion Ceitificate. lt is further agreed that the Conwract Price hercunder shall be
reckoned with relerence to the amount specified in Clause 19.1.1, which shalf be adjusied 10
the extent of Change of Scope and the works withdrawn under the provisions of Clause
8.3.3. but shall not include any price adjusiments in pursvance of Clause 19.10.

During the Maintenance Peried, the Autherity shall provide to the Contractor access to the
Site for Maintenance in accordance with this Agreement, The obligations of the Conractor
hereunder shall include:

{a)  permitting safe. smooth and uninterrupted flow of traffic on the Project Highway:

(b} undertaking routine maintenance including prompt repairs of pothiotes, cracks. joints.
drains, embankiments, structures, pavement markings. lighting, road signs and other
traffic controf devices:

{c) undertaking repairs to structures:
(d)  informing the Authority of any unauthorised use of the Project Highway;
(¢)  informing the Authority of any encroachments on the Project Highway: and

(f) operation and maintenance of all communication, patrelting, and administrative
systems necessary for the efficient maintenance ol the Project Highway in accordance

with the provisions of this Agreement.

In vespect of any Defect or deficiency not specified in Schedule-E, the Contractor shatl, at
its own cost, undertake repair or rectificafon in accordance with Good Industry Pracuce,
save and except to the extent that such Defect or deficiency shall have arisen on account of

any def; Llect of the Authority or a Force Majeure Event. —
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14,04 The Conuzcor shall remove premipty from the Project Highway any wasic materials

14.2

[—
NN
e

—
an
{9

14.4

14.4.]

t4.4.2

14.5

(including hazardous nierials and waste water), rabbish and other debris (including. without
lnutadon. accident debiis) and keep the Project Highway in a clean. tidy and orderdy
condition, aml in confurmity with the Applicable Laws, Appheable Permits and Giood
Industry Practice

Maintenance Requirenents

The Contraclor shaif ensure and procure that at all times during the Maintenance Period, the
Project Highway conforms 1o the maintenance requirements set forth in Schedule-E (the
“Maintenance Requirements™).

Maintenance Programme

The Conmactor shall prepae a monthly maintenance programime (the Maintenance
Programme™; in consultation with the Authority’s Engineer and submit the same 1o the
Authority s Enotreet net fater than 10 (ten) days prior to the commencement of the month in
whicl: the Maintenance is 1o be carred out, For this purpose a joint monthly inspection by the
Contractor and the Autherity’s Engineer shatl be undertaken. The Maintenance Programme
shall contain the folfowing:

(a}  The condivon of the mad in the format preseribed by the Authority’s Engincer:
{b)  the proposed mainicnance works; and

(¢)  deployvment of resources for mainienanee works.
Safety, vehicle breakdowns and accidents

The Contractor shaii ensure safe conditions for the Users. and in the event of unsafc
conditions, taue closutes, diversions. vehicle breakdowns and accidents. it shall follow the
relevant operating procedures for removal of obstruction and debris withowt defay. Such
procedures shall conforn o the provisions of this Agreement, Applicable Laws, Applicable
Permits and Good Industiy Pracuee,

The Cohuactor shall maintain and operate a round-the-clock vehicle rescue post with one
mubile crane having the capacity to lift 2 vuck with a Gross Vehicle Weight of 30,000 {thirty
thousand) kilograms: and such post shall be located at **¥*. The Coniractor shall promptly
remove any damaged vehicles and debeis from the Project Highway to enable safe movement
of traftic and shall repart all accidents w the police forthwith.

Lane closure

14.5.1The Contractor shall nut close any lane of the Project Highway for undertaking maimtenance

works except with the prior written approval of the Authority's Engincer. Such approval shall
be sought by the Contractor through a written request to be made at least 10 (ien) days before
the proposed closiye of lane and shall be accompanied by particulars thereof. Widhin 5 (five)

EX
L8
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o adins ef receiving such request. the Authority 's Engineer shall grant peravission with
CLEoations as 1t may deet necessany and 4 copy of such permission shail he sent 1o

T recenving the permission purswasit to Claese 14,51, the Contractor shall be entiled to
o designated lane for the period specified theretn. and in the event of any delay tn re-

woeenosoely fang, the Contrnetan shall, e cvery steeteh of 250 (wo bundved sl Tinvs
ietres, or pant thereoll pay Damages (o the Authority caleulated a1 the rate of 0.1% (zero
~entene per cent) of the monthly maintenance payment for ¢ach day of delay unliit the lane
“as been re-apened for traffic,

c= Reduction of payment for non-performance of Maintenance obligations

i the event that the Contractor fails to repair or rectify any Defect or deficiency set forth in
Schedule-E within the period specified therein, it shall be deemed as failure of performance
vI Mainlenance obligations by the Contractor and the Authority shall be entitled to effect
seduction in monthly lump sum payment for maintenance in accordance with Clause 19.7 and
Sehedule-M, withouwt prejudice o the rights of the Authority under this Agreement, including

Termination thereof.

© i the nature and extent of any Defect justifies mose time tor its repair or rectification than
e ume speeified in Schedule-E. the Contractor shall be entitled to additional time in
conformity with Good Industiy Practice. Such additional 1ime shall be determined by the
Adthority's Logineer amd conveved o the Contractor and the Authority with reasons tsereof,

=7 Authority’'s right to take remerdial nreasures

Ir: the event the Contractor does not maintain andior repair the Project Highway or any part
twereof in conformity witlh the Maintenance Requirements, the Maintenance Manual o1 the
Maintenance Programme, as the case may be, and fails to commence remedial works within
13 (fifteen) days of receipt of the Maintenance Inspection Report under Clause 15.2 or a
wotice in this behalf from the Awhority o the Authoerity’s Engineer, as the case may he. the
sushority shall. without prejudice to its rights under this Agreement including Termination
siiereof, be entitled to undertake such remedial measures at the cost of the Contractor, and to
recover its cost from the Contractor. In addition to recovery of the aforesaid cost. a sum equal
o 20% (twendy per cent) of such cost shall be paid by the Coniractor to the Authurily as

Damages.

ot
[ I
b

Restoration of loss or damage to Project Highway

Save and except as othenwise expressly provided in this Agreement, in the event that the
Project Highway or any part thereof suffers any loss or damage during the Maintenance from
any cause attributable to the Contractor, the Contractor shail, at its cost and expense. 1ectify
and remedy such loss or damage forthwith so that the Project Highway conforms 1o the

provisions of this Agreement.
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4.9 Overviding powers of the Authorits

1491 If in the reasonable epimon of the Authority, the Contractor Is i walenal bicach of its
abhgations under this Agreement and, in particular. the Mamtenance Requirements, and
such breach is causing o likely (o canse material handship or danger to the Users and
pedestrians, the Authorily may, without prejudice 1o any ol its rights under this Agreement
including Termination thereof, by notice require the Contractor to take reasonable measures
wnmediately for rectifyig or removing such hardship or danger. as the case may be.

14.9.2 In the event thar the Contractor, upon notice under Clause 14.9.1, fails to recify or remove
any hardship or Jagger within a reasonable period, the Awshority may exercise overriding
powers under this Clause 1.1.9.2 and take over the performance of any or all the obligations
of the Contractor io 1he extent deemed necessary by it for rectifying or removing such
hatdship or danger, previded that the exercise of such overriding powers by the Authority
shatl be of 1o wieater scupe and of 1o Tonge dwation e is reasousbly sequined Tierewsder;
provided further that any costs and expenses incureed by the Authority in discharge of its
obligations hereunder shall be recovered by the Authority from the Contraclor, and the
Authority shall be entitled to deduct any such costs and cxpenses incurred from the
payments due to the Contractor under Clause 19.7 for the performance of its Mainenance
obligations.

In the event of & national emergency, civil commotion or any other circumstunces specified
in Clause 21.3, the Authority may take over the performance ol any or alt the obligaiions of
the Contracior to the extent deemed necessary by it, and exercise such conirol over the
Project Highway or give such directions 1o the Contractor as may be decied necessary:
provided that the exercise of such overriding powers by the Authority shall e of no greater
scope and of ne longer duration than is reasonably required in the circumstances which
caused the exercise of such ovemiding power by the Authority. For the avoidance of doubt,
it is agreed that the conseguences of such action shall be dealt in accordance with the
provisions of Aructe 20 [t is also agreed that the Contracior shall comply with such
instructions as the Authority may issue tn pursuance of the provistons of this Clause 14.9.3,
ond shall provide assistance and coopedation o the Authority, on a bist offnt Lasis, o
perlormance o its obligations hereunder.

149

LY )
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ARTICLE 15
SUPLRVISION AND MUNIFORING DURING MAINTENANCE

'y
—

Inspection by the Contractor

The Avtherity’s Engineer shall wndertare regular inspections to evaluate continuously the
compliance with the Maintcnance Requirements.

2y

The Contractor shall carry out a detaifed pre-mansoon inspection of all bridaes, culverts and
drainage system in accordance with the guidelines contained in IRC: SP33. Report of this
mspection logether with details of proposed maintenance woiks as requited sliall e
conveyed to the Authority’s Engineer forthwith. The Conteactor shall compleie the propased
maintenance works before the onset of the mensoon and send a compliaice repotl 1o the
Awtherity’s Engineer. Post monsoon inspeciion shall be undertaken by the Contractor and
ihe inspection report together with details of any damages observed and proposed action to
remedy the same shall be conveyed to the Auwthority's Engincer forthwith.

132 Inspection and payments

221 The Authority's Engineer may spect the Project Highway at any time, but at lcasl once
every month, 10 ensure compliance with the Maintenance Requirements. 1L shal! make a
report of such inspection {“Maintenance Inspection Report™) stating in reasonable detail
the Defects or deficiencies, 1f any, with paticular reference to the Maimenance
Regquirements, the Maintenance Manual, and the Mattenance Programmz, and send a copy
thereof 1o the Authority and the Contractor within [0 (ten) days of such inspection,

222 Afler the Contractor submits o the Authorily’s Engineer the Monthly Maintenance
Statement for the Project Highway pursuant to Clause 19.6, the Authority’s Lingineer shali
cary out an inspection within 10 {lex) days to certify the amount payable to the Contractor.
The Authority’s Engineer shall inform the Contracior of its intention to carry out the
inspection at least 3 (three) business days in advance of such inspection. The Contracior
shalf assist the Authority's bngineer m ventying complance wiih the Maintenance
Kequiremcents.

For each case of nen-compliance of Maintenance Reguirements as specified in the
inspection report of the Authority’s Engineer, the Authority's Engineer shall calculate the
amount of reduction in payment in accordance with the formula specified in Schedule-M.

YA
L4

224 Any deduction made on account of non-compliance will not be paid subsequently even aftey
establishing the compliance thereof. Such deductions wil! continue 1o be made every month

unti] the compliance 1s procured.
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Tests

For determining that the Project Highway conforms (o the Maintenance Requirements, the
Authority's Engineer shall require the Contractor to carry out, or cause to be carried out. tests
specified by it in accordance with Good Industry Practice. The Contractor shall, with due
diligence, carry out or cause to be carried out all such tests in accordance. with the
instructions of the Authority’s Engineer and furish the results of such tests forthwith to the

Authority’s Engineer.

Reports of unusual occurrence

- The Contractor shall, during the Maint¢nance Period, prior to the close of each day, send to
~ the Authority and the Authority’s Engiﬁeer by facsimile or e-mail, a report stating accidents

and unusual occurrences on the Project Highway relating to the safety and security of the
Users and Project Highway. ‘A monthly summary of such reports shall also be sent within 3
(three) business days of the closing of month, For the purpeses of this Clause 15.4, accidents
and unusual occurrences on the Project Highway shall include:

(a) accident, death or severe injury o any person;
(b} damaged or dislodged fixed equipment;

(c) flooding of Project Highway; and

{d) any other ugussabagcurrence.
EX S
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2.1 Introduction:-

As laid down in article 14 of the contract agreement, the contractor will maintain
complete area of responsibility and keep highway (raffic worthy at all times and in all
weather conditions. Not only maintain the existing carriageway, he has to protect the
struclure & treatments carricd out o the slide arca, and also impivve e 1wad condition to
comply with specification & standard and other requirements set forth in the contract
agreement. Good industry practice, applicable permits & (material vused), Manufacturer’s
guidelines etc. will be strictly followed & adhered to in the work. Standard workmanship
during maintenance period of 60 months shall be adopted.

2.2. Maintenance Requirements:-

The contractor shell cnaure and procurc that all times Jduiing maintenance petiod, the project
highway confirms to the maintenance requirements set forth in Schedule ‘E’ (The
Maintenance requirements)

(i) Ensure the safety of persnnals deplayed an works and the users of the highway.
(i1) Ensure the structure does not get deteriorated and further damage

(iii) Ensure the staff is aware of their duties & commitments.

(iv) Ensure safe & uninterrupted traffic flow at all times.

(v) Minimize the disruption of traffic for the event of landslide/ accident/ during
maintenance.

(vi) Ensure and carry out periodic preventive maintenance.

(vir) To ensure traffic regulation while carrying out major/minor repair to the
structures with the help of civil administration/ agencies like, police& Dist Magistrate

and other similar authorities.

(vili) Maintaining public relation & attend to suggestions from the users, government

agencies & media etc.
{ix) Comply with safety requirements in accordance with Article 16 of the contract
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SECTION-3
Maintenance Operation
3.1 Trallic Manageinent during major mainlenance works
3.2 Sector/ site control plan
3.3 Site patrolling

3.3.1. Safety management program including emergency response protocol

332 1 Safety management program
il. Emergency operation
it Emergency response protocol
iv Rescue and medical aid facilities
SECTION-4

Slide Protection and higshway mainlenance

4.1. Type of maintenance
4.1.1. Pre-monsoon maintenance
4.1.2 Routine maintenance
4.1.3 Periodic maintenance
4.1.4. Special maintenance
4.2. Site Inspection
4.2.1. Type of Inspection
4.2.1 Frequency of inspection

4.3. Major damages to protection works of treated area specified as Zone-A, B, C, Das per
approved Drawings

4.4, Minor damage to protection works of treated area specified as Zone-A, B, C, D as per
approved Drawings

4.5. Maintenance of standards
4.6. Other maintenance activities like vegetation and plants maintenance
4.7. Maintenance Schedule/ Program

4.8. Maintenance of Landslide Protection Gallery structure and carriageway including from
Chainage 100+415 to 100+725.

4.8.1 Maintenance of structure
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ii. Road Maintenance in 310m stretch from Chainage 1004415 to 100+723

iii. Maintenance requirement

iv. Pothoies repairing including cracks swelling
V. Asphalt wreatment If any
vi, Drainage maintenance of drains and cross drainage (culvert)

vil. Maintenance of Utility duct
viii. Maintenance of foot path.

ix. Cladding wall.

5. Allied works as Cattle fence, Restoration of Irrigation Channel, Access path to villagers
6. Digital Reading of various instruments and monitoring of protection works

7. Repair of guard rail and road furniture including Crash bairiers & safety sign boards

SECTION-5

aintenance of
List of Annexures
1. Maintenance standards
2. Location/ site plan
3. Emergency response protocol
4. Maintenance flow chart

5. Monthly inspection schedule and maintenance flow chart with resources deployment.

SECTION-6

Maintenance Program

e Maintenance program is enclosed as Appx ‘A’ to this Maintenance Manual
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Avneesh Garg <avneesh.legal@gmail.com>

OA NO. 689 OF 2023 TITLED AS "SANJAY KUMAR VS UNION OF INDIA & ORS."

1 message

Avneesh Garg <avneesh.legal@gmail.com> Mon, Feb 26, 2024 at 3:30 PM
To: secy-road@nic.in, secy-moef@nic.in, emailtogkb@gmail.com, cs-uttaranchal@nic.in, "pccfuk@gmail.com”
<pccfuk@gmail.com>, pccf-forest-uk@nic.in

Sir,

Please find attached the Advance Service of Reply and Applications on behalf of Respondent No. 3 in the captioned
matter.

Kindly acknowledge the receipt of the same.

Regards,

Avneesh Garg

Advocate
Mob. No. 9818479699

. Reply of Respondent No.3 to OA.pdf

. Application on behalf of R3.pdf
1029K

https://mail.google.com/mail/u/0/?ik=601dfa551f&view=pt&search=all&permthid=thread-a:r4330614919711030646&simpl=msg-a:r421494104300353... 11



	INDEX
	Reply on behalf of Respondent no.3 – National Highways And Infrastructure Development Corporation Limited (NHIDCL) to the original application filed by the applicant / petitioner under Section 14 of the National Green Tribunal Act, 2010 along with affidavit (Pg. No.1 to 20)
	ANNEXURE-R-3/1  Copy of letter dt. 07.02.2023 issued by MORTH entrusting the entire stretch in question to BRO  (Pg. No.21 to 23)
	ANNEXURE-R-3/2  Copy of the LOA dt. 30.07.2020 issued by Respondent No. 3 NHIDCL in favour of the Contractor  (Pg. No.24)
	ANNEXURE-R-3/3  Copy of contract between Respondent No. 3 and the Contractor  (Pg.No.25 to 43)
	ANNEXURE-R-3/4  Completion certificate dated 17.08.2022 issued by Respondent No. 3  (Pg.No.44 & 45)
	ANNEXURE-R-3/5  Copy of Letter dated 21.08.2015 issued by the MORTH  (Pg. No.46)
	ANNEXURE-R-3/6 (Colly.)  Copy of the documents showing that the Respondent No.3/NHIDCL has successfully completed the works in both the phases at Barethi   (Pg.No.47 to 104)
	Proof of Service by email (Pg. No.105)

